
541

Agency 36

Kansas Department of Transportation

Editor’s Note:
This agency was formerly entitled ‘‘Highway Commission.’’ The Highway Commission

was reorganized as the Department of Transportation in 1975, see L. 1975, ch. 426, § 4.

Articles

36-39. RAIL SERVICE ASSISTANCE PROGRAM.
36-42. KANSAS INTERMODAL TRANSPORTATION REVOLVING FUND.

Article 39.—RAIL SERVICE ASSISTANCE
PROGRAM

36-39-2. Definitions. As used in this arti-
cle, the following terms shall have the meanings
specified in this regulation.
(a) ‘‘Applicant’’ means any qualified entity that

submits an application to the secretary for a loan
guarantee, a loan, or a grant.
(b) ‘‘Board’’ means the surface transportation

board.
(c) ‘‘Equipment’’ means any type of new or re-

built standard gauge locomotive or general service
railroad freight car. General service railroad
freight cars may include a boxcar, gondola, open-
top or covered hopper car, and flatcar.
(d) ‘‘Facilities’’ means the following:
(1) The track, roadbed, and related structures,

including rail, ties, ballast, other track materials,
grading, tunnels, bridges, trestles, culverts, repair
shops, connecting tracks, and public improve-
ments used or usable for rail service operations;
(2) signals and interlockers; and
(3) terminal or yard facilities, including trailer-

on-flatcar and container-on-flatcar terminals, rail-
road terminal and switching facilities, and service
to express companies and railroads and their
shippers.
(e) ‘‘F.R.A.’’ means federal railroad administra-

tion of the United States department of
transportation.
(f) ‘‘Governmental unit’’ means any town, city,

district, county, commission, agency, authority,
board, or other instrumentality of the state or of
any of its political subdivisions, including any com-
bination thereof, or a port authority established in
accordance with Kansas law.
(g) ‘‘Lender’’ means the obligee, holder, or

creditor under an obligation, except that when a
bank or trust company is acting as agent or trustee
for such an obligee, holder, or creditor, pursuant
to an agreement to which the obligor is a part, the
term shall refer to the bank or trust company.
(h) ‘‘Loan guarantee’’ means a guarantee by the

state of Kansas to pay off the remaining principal
of a specific loan under the terms of K.A.R. 36-
39-3.
(i) ‘‘Obligation’’ means a loan, note, conditional

sale agreement, security agreement, or other ob-
ligation issued or granted to finance or refinance
facilities or equipment acquisition, construction,
rehabilitation, or improvement.
(j) ‘‘Obligor’’ means the debtor under an obli-

gation, including the original debtor and any suc-
cessor or assignee of the debtor who is approved
by the secretary.
(k) ‘‘Qualified entity’’ means any of the

following:
(1) Any class II railroad or class III railroad, as

defined in 49 C.F.R. 1201.1-1(a), holding a cer-
tificate of public convenience from the surface
transportation board. 49 C.F.R. 1201.1-1(a), as in
effect on August 5, 2010, is hereby adopted by
reference;
(2) any class I railroad, as defined in 49 C.F.R.

1201.1-1(a), which is adopted by reference in par-
agraph (k)(1), that holds a certificate of public
convenience from the surface transportation
board and is engaged in the construction and
maintenance of railroads, facilities and equipment
in Kansas in conjunction with the development of
an intermodal facility, as defined in K.S.A. 75-
5082 and amendments thereto; or
(3) any governmental unit or Kansas shipper in

coordination with a railroad that seeks to facilitate
the financing, acquisition, or rehabilitation of rail-



36-39-4 KANSAS DEPARTMENT OF TRANSPORTATION

542

roads, facilities, equipment, and rolling stock in
the state of Kansas.

(l) ‘‘Secretary’’ means the secretary of the Kan-
sas department of transportation or the secretary’s
designee. (Authorized by K.S.A. 2009 Supp. 75-
5046 and K.S.A. 75-5050; implementing K.S.A.
2009 Supp. 75-5046, K.S.A. 75-5047, K.S.A. 2009
Supp. 75-5048, as amended by L. 2010, ch. 156,
sec. 30, and K.S.A. 2009 Supp. 75-5049; effective
Aug. 30, 1993; amended July 11, 1997; amended,
T-36-6-29-10, June 29, 2010; amended Oct. 15,
2010.)

36-39-4. Forms. Each applicant for a loan
guarantee shall file an application on the forms
provided by the Kansas department of transpor-
tation labeled and assembled using the following
format:

(a) Application summary;
(b) exhibit ‘‘A,’’ description of applicant;
(c) exhibit ‘‘B,’’ description of project;
(d) exhibit ‘‘C,’’ description of the ratio of ben-

efit to cost;
(e) exhibit ‘‘D,’’ pro forma cash flow statement;
(f) exhibit ‘‘E,’’ rehabilitation, repair, and con-

struction cost estimate;
(g) exhibit ‘‘F,’’ historic and current financial

statements; and
(h) exhibit ‘‘G,’’ identification of officers and di-

rectors. (Authorized by and implementing K.S.A.
2009 Supp. 75-5046; effective Aug. 30, 1993;
amended, T-36-6-29-10, June 29, 2010; amended
Oct. 15, 2010.)

36-39-6. Rail service financial assis-
tance; loans and grants. (a) Compliance with
the criteria in K.A.R. 36-39-1(a) shall increase the
priority standing of an application for a loan or
grant to be used to facilitate the financing, acqui-
sition, or rehabilitation of railroads, facilities,
equipment, and rolling stock in the state of
Kansas.

(b) Monies to be loaned or granted shall origi-
nate from the rail service improvement fund.

(c) All funds loaned shall be repaid to the de-
partment of transportation within 10 years or less
of the notice of acceptance of the project. The
repayment shall include an interest rate estab-
lished in the loan agreement between the secre-
tary and applicant.

(d) Each application shall be submitted in the
form prescribed by the Kansas department of
transportation. (Authorized by K.S.A. 75-5050;
implementing K.S.A. 2009 Supp. 75-5048, as

amended by L. 2010, ch. 156, sec. 30, and K.S.A.
2009 Supp. 75-5049; effective Aug. 30, 1993;
amended July 11, 1997; amended, T-36-6-29-10,
June 29, 2010; amended Oct. 15, 2010.)

Article 42.—KANSAS INTERMODAL
TRANSPORTATION REVOLVING FUND

36-42-1. Definitions. For the purposes of
this article, the following words and phrases shall
be defined as follows: (a) ‘‘Act’’ means K.S.A. 75-
5081 et seq., and amendments thereto.

(b) ‘‘Applicant’’ means any governmental unit
or private enterprise filing an application with the
secretary for financial assistance under the act.

(c) ‘‘Approved project’’ means the scope of
work for an intermodal transportation project for
which financial assistance is provided.

(d) ‘‘Debt service’’ means the principal, inter-
est, and any premium required to be paid pursu-
ant to a financial assistance agreement.

(e) ‘‘Final acceptance’’ means the point at
which the contractor has completed all work on
an approved project and the licensed professional
engineer responsible for the inspection informs
the department in writing that all work specified
in all of the approved project contracts has been
completed in substantial conformity with the
plans, specifications, and any authorized revisions.

(f) ‘‘Financial assistance’’ means any credit en-
hancement, loan, or refunding or acquisition of
bonds previously issued by the applicant, as ap-
proved by the secretary pursuant to the act.

(g) ‘‘Financial assistance agreement’’ means a
contract between an applicant and the secretary
confirming the purpose of the financial assistance,
the amount and terms of the financial assistance,
the schedule of financial assistance payments and
repayments, if any, and any other agreed-upon
conditions applicable to that approved project.

(h) ‘‘Inspector’’ means an individual who meets
the following requirements:

(1) (A) Is a licensed professional engineer or is
supervised by a licensed professional engineer;
and

(B) is provided by the applicant to observe the
work performed and test the materials used in an
approved project according to its plans and con-
tract documents; and

(2) has successfully completed the depart-
ment’s certified inspector training appropriate for
the work being inspected.

(i) ‘‘Intermodal transportation project’’ means
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the acquisition, construction, improvement, re-
pair, rehabilitation, maintenance, or extension of
any bridge, culvert, highway, road, street, under-
pass, railroad crossing, or combination of these,
located within an intermodal transportation area
for which an application has been filed for finan-
cial assistance from the fund.

(j) ‘‘KDFA’’ means the Kansas development fi-
nance authority established by K.S.A. 74-8903 and
amendments thereto.

(k) ‘‘Licensed professional engineer’’ means a
person licensed as a professional engineer by the
state board of technical professions pursuant to
K.S.A. 74-7001 et seq. and amendments thereto.

(l) ‘‘Maintenance’’ means a type of intermodal
transportation project that extends the design life
of a bridge, culvert, highway, road, street, under-
pass, railroad crossing, or any combination of
these, but does not, as the major purpose, en-
hance the structural integrity.

(m) ‘‘Opened to unrestricted travel’’ means that
all travel lanes are open to vehicle traffic and no
construction speed restrictions remain in place.
(Authorized by and implementing K.S.A. 2009
Supp. 75-5083; effective April 30, 2010.)

36-42-2. Application and supporting
documents. (a) An application for financial assis-
tance from the fund may be submitted to the sec-
retary at any time.

(b) Each applicant for financial assistance for
an intermodal transportation project shall submit,
for the secretary’s review and consideration for
approval, the following application documents:

(1) A completed financial assistance application
on a form furnished by the secretary;

(2) a detailed statement that establishes the
need for the intermodal transportation project;

(3) a detailed description of the intermodal fa-
cility that is used to define the intermodal trans-
portation area where the intermodal transporta-
tion project for which the financial assistance is
requested would be located;

(4) a detailed description of the cost of the in-
termodal facility that is used to define the inter-
modal transportation area where the intermodal
transportation project for which the financial as-
sistance is requested would be located;

(5) a detailed description of the intermodal
transportation area and documentation that pro-
vides sufficient detail to enable the secretary to
certify whether the intermodal transportation area

is impacted by the intermodal facility used to de-
fine the intermodal transportation area;

(6) documentation that provides sufficient de-
tail regarding the intermodal transportation pro-
ject to enable the secretary to determine its esti-
mated costs, the purpose for the financial
assistance, and the time period in which the fi-
nancial assistance is to be used;

(7) an overall completion schedule for the in-
termodal transportation project, submitted in a
form prescribed by the secretary; and

(8) any information as may be required and
deemed relevant by the secretary that establishes
to the secretary’s satisfaction that the applicant
has the financial capability to satisfy its obligations
under the financial assistance agreement and ad-
dresses at least the following areas:

(A) Projected economic and population growth,
including assumptions made to develop the pro-
jections within the applicant’s jurisdictional
boundaries, including a separate projection that
indicates the incremental projected economic and
population growth as a result of the intermodal
transportation project;

(B) existing and forecasted debt obligations and
debt service schedules of the governmental unit
or private enterprise, or both, submitting the ap-
plication, during the term of the financial assis-
tance agreement; and

(C) projected total revenues, including identi-
fication of revenue sources and all assumptions
made to develop the projection of the govern-
mental unit or private enterprise, or both, sub-
mitting the application, during the term of the fi-
nancial assistance agreement, including a separate
projection that indicates the incremental pro-
jected revenues as a result of the intermodal trans-
portation project. (Authorized by K.S.A. 2009
Supp. 75-5083; implementing K.S.A. 2009 Supp.
75-5086; effective April 30, 2010.)

36-42-3. Intermodal transportation pro-
ject; eligibility. (a) For an intermodal transpor-
tation project to be eligible for financial assistance,
the following requirements shall be met:

(1) The qualified borrower shall provide the
secretary with the applicant’s written assurance of
the following:

(A) The qualified borrower shall use a licensed
professional engineer to design the intermodal
transportation project, if approved, in accordance
with the then-existing generally recognized and
prevailing engineering standards and with the fed-
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eral and state laws and regulations applicable at
the time of design, which shall include any sub-
sequent design revisions for the approved project.

(B) The intermodal transportation project, if
approved, shall be inspected by an inspector, who
shall provide reasonable assurance that the ap-
proved project is constructed in substantial con-
formity with its plans, specifications, and any au-
thorized revisions.

(C) The construction of the intermodal trans-
portation project, if approved, shall conform to its
plans, specifications, and any authorized revisions.

(D) The plans and specifications for the inter-
modal transportation project, if approved, shall
not be revised or deviated from without the ap-
proval of the approved project’s designer.

(2) The intermodal transportation project shall
be consistent with the existing or planned state
highway system, or both, pursuant to K.S.A. 68-
406 and amendments thereto.

(b) No portion of an intermodal transportation
project’s cost shall be eligible for financial assis-
tance under the act if a federal reimbursement has
been received for the same portion of the cost.
(Authorized by and implementing K.S.A. 2009
Supp. 75-5083; effective April 30, 2010.)

36-42-4. Fund use. The fund shall be used
to finance or refinance approved projects, with
priority given to the following types of financial
assistance: (a) Loans for all or part of an approved
project;

(b) guarantees, security, or another type of
credit enhancement, or any combination of these,
as may be approved by the secretary for bonds to
be issued by KDFA or an applicant; and

(c) the refunding or acquisition of bonds issued
by an applicant. (Authorized by K.S.A. 2009 Supp.
75-5083; implementing K.S.A. 2009 Supp. 75-
5084; effective April 30, 2010.)

36-42-5. Financial assistance agree-
ment; requirements. Each financial assistance
agreement entered into pursuant to the act shall
meet the following requirements: (a) The finan-
cial assistance shall not exceed the total cost of the
approved project.

(b) The term of any financial assistance shall not
exceed the shortest of the following periods:

(1) The economic life of the approved project;
(2) the term of any bonds issued to finance the

approved project; and
(3) 30 years.
(c) If any debt service is required, the debt serv-

ice shall be guaranteed by the applicant in a man-
ner consistent with the applicant’s approved
application.

(d) The financial assistance agreement shall
contain the following sentences:

(1) ‘‘All work performed and all materials fur-
nished for the approved project shall be in rea-
sonably close conformity with the plans, specifi-
cations, and revisions, which have been approved
by the designer of the approved project.’’

(2) ‘‘Technical advice or assistance, or both,
provided by the secretary to an applicant pursuant
to section six of the act, and amendments thereto,
shall not be construed as an undertaking by the
secretary of the duties of the applicant or the ap-
proved project’s owner, or both, or the duties of
any consultant, licensed professional engineer, or
inspector hired by the applicant or the approved
project’s owner.’’ (Authorized by K.S.A. 2009
Supp. 75-5083; implementing K.S.A. 2009 Supp.
75-5086; effective April 30, 2010.)

36-42-6. Interest rate and servicing
fees. Financial assistance that is required to be
repaid under the terms of the financial assistance
agreement shall bear interest in accordance with
the applicable financial assistance agreement, at a
rate set by the secretary. The financial assistance
agreement may also establish fees for servicing the
financial assistance. (Authorized by K.S.A. 2009
Supp. 75-5083; implementing K.S.A. 2009 Supp.
75-5084 and 75-5086; effective April 30, 2010.)

36-42-7. Repayment of financial assis-
tance. (a) All debt service shall be paid in accord-
ance with the terms and conditions of the financial
assistance agreement.

(b) If any financial assistance is prepaid in
whole or in part, the prepayment shall be made
in accordance with the terms and conditions of the
financial assistance agreement.

(c) If a recipient of monies from the fund sub-
sequently receives federal reimbursement for the
same costs of an approved project for which fi-
nancial assistance was received, the recipient shall
repay to the secretary those fund monies in an
amount equal to the federal reimbursement re-
ceived, within 30 days after receipt of the federal
reimbursement. (Authorized by K.S.A. 2009
Supp. 75-5083; implementing K.S.A. 2009 Supp.
75-5086; effective April 30, 2010.)

36-42-8. Approved project statements.
(a) Each financial assistance recipient shall pro-
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vide the secretary, when the approved project is
opened to unrestricted travel, with the written
statement of the recipient’s licensed professional
engineer unqualifiedly indicating that, at the time
of design, the plans, specifications, and any au-
thorized revisions for the approved project fol-
lowed the then-existing generally recognized and
prevailing engineering standards and were in
compliance with the applicable federal and state
laws and regulations.

(b) Each financial assistance recipient shall pro-
vide the secretary with the statement of the recip-
ient’s inspector indicating that the approved pro-
ject was constructed in reasonable conformity
with its plans, specifications, and any authorized
revisions, at each of the following times:

(1) At the time when the approved project is
opened to unrestricted travel; and

(2) at the time of the final acceptance. (Au-
thorized by and implementing K.S.A. 2009 Supp.
75-5083; effective April 30, 2010.)

36-42-9. Approved project costs; ac-
counting requirement. Each financial assis-
tance recipient shall maintain an accounting sys-
tem that segregates and accumulates all project
costs for the approved project. Any project costs
may be reviewed or audited, or both, by the sec-
retary at any time during the construction of the
approved project and after completion of the ap-
proved project. (Authorized by K.S.A. 2009 Supp.
75-5083; implementing K.S.A. 2009 Supp. 75-
5086; effective April 30, 2010.)


